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 THE COURT OF CHIEF JUDICIAL MAGISTRATE, 
UDALGURI, ASSAM. 

 

 
                G.R. CASE NO. 699 of 2016   

      (U/S- 379/34  IPC) 

 

  
 

   STATE  
  

    -VS- 
 

SRI HABIL  TIRKI 
 

 
     Resident of Village- Barangajuli Tea  

            Estate, Line no.19. 
   PS-Dimakuchi 

 Dist. Udalguri, Assam. 
 

       ---------Accused person. 
 

 

 
Present:  Shri Gitali Rabha, A.J.S. 
 

 

Advocate for the Prosecution : Mr. A. Basumatary 
 

Advocate for the Defence  : Dr. K.C. Dutta. 

 
 

Evidence recorded on  :       30-08-2016. 

Argument heard on    :       01-06-2017  

Judgment delivered on    :       01-06-2017. 

  

J U D G M E N T 

 
1. The prosecution case, in brief is that, informant Sri Mahesh Chnadra Sarma 
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lodged the F.I.R. on 29-06-2016 reporting that on that day at about 11-30 AM 

the accused Habil Tirki and Kartic Chouhand came to his shop at Dimakuchi and 

taking the chance, removed away his mobile handset along with SIM card 

7399310231 and the memory card. Hence the case. 

 
2.  After receiving the aforesaid ejahar the Officer-in-Charge of Dimakuchi Police 

Station registered a PS case vide Dimakuchi PS case no. 60 of 2016, u/S  379/34 

IPC. Investigating Officer investigated the case, seized the stolen goods, 

recorded the statement of witnesses, prepared the sketch map, arrested the 

accused persons and prepared the seizure list and after completing the 

investigation, submitted the charge sheet against the accused persons u/S 

379/34 IPC vide CS No. 21 of 2016 dated 30-06-2016. 

 
3.  On the basis of the charge sheet, cognizance of offence was taken under 

Section 190 (1)(b) of the CrPC. Necessary processes were issued for causing 

appearance of the accused persons before the court. Then copies of relevant 

documents were furnished to the accused. Considering the material on record, 

charge u/S 379/34  IPC had been framed against the accused persons. Then the 

ingredients of charge  u/S 379/34 IPC was read over and explained to the 

accused to which the accused persons pleaded not guilty and claimed to be 

tried. After framing of charge both the accused Habil Tirki and Kartik Chouhan 

remained absent for several dates. Thereafter, accused Habil Tirki was arrested 

and produced before the Court, but the co-accused was remained absent. 

Several attempts were made for his attendance before the Court, but the 

prosecution failed to procure his attendance. Vide order dated 11-04-2017 the 

case was split up and trial separately commenced against the present accused 

Habil Tirki.  

 
4. During trial the prosecution had examined as many as three(3) PWs including 

the informant. The accused person was examined u/S 313 Cr.P.C. wherein he 

had denied the prosecution case totally. No witness been examined by the 

defence. Argument had been heard from both sides.  

 

5. I have considered the evidence on record, the statement under Section 313 Cr 
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PC and the arguments advanced. For the purpose of clarity, the following points 

for determination is hereby framed:  

 

6. POINTS FOR DETERMINATION OF THE CASE:  (I)Whether on 29th day of June, 

2016 at about 11-30 AM the accused, in furtherance of common intention, had 

committed theft of mobile handset along with SIM card bearing no. 7399310231 

and memory card and thereby committed an offence punishable u/S 379/34 

IPC?  

 

7.  DISCUSSION, DECISION AND REASONS FOR THE DECESION: The 

prosecution had examined as many three(3)  witnesses: 

 

PW 1 Sri Mahesh Chandra Sarma (informant) 

PW 2 Sri Narayan Baglari 

PW 3 Sri Sukh Bahadur Lama.  

 

 

8. commission of theft, as defined under Section 378 IPC, consists of two parts- (i) 

moving of a movable property of a person out of his possession without his 

consent, and (ii) such moving of the property being in order to take the property 

with dishonest intention. Thus, (1) the absence of the person's consent at the 

time of moving, and (2) the presence of dishonest intention in so taking away 

the property are the essential ingredients of the offence of theft. 

 

9. Let me evaluate ,whether the prosecution has been able to satisfy the ingredient 

of section 378 IPC, to constitute the offence of theft. PW1 had stated in his 

deposition that on 29.06.2016 the accused Kartik Chauhan and Habil Tirki had 

visited his shop, at that time his mobile was put on charging, he further testified 

that when he was busy with his works then these two (2) accused persons took 

away his mobile handset. He further stated that while he was looking for his lost 

mobile one Narayan Baglari(PW-2) had informed him that these two (2) accused 

Kartik Chauhan and Habil Tirki had visited his shop and offered him to sell his 
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memory card and he further averred that Narayan Baglari (PW-2) had 

immediately recognized the mobile of PW1 and he kept the memory card from 

the accused and went to the police station and deposited the memory card to 

the police. He further stated that on getting the lead of the case the police went 

in searched the accused and they had recovered the stolen mobile from the 

possession of the accused Habil Tirli. He had proved the FIR “exhibit 1” and 

exhibit 1 (1) is his signature. He had also proved the seizure lists “exhibited 2” 

and 3 and exhibit 2 (1) and 3 (1) are his signature. 

 

10. PW2 Narayan Baglari, the most vital witness of this case who has put the final 

lock of the chain and connected the accused with the crime. In that background 

the evidence of the witness PW2 has to be scrutinized with caution and utmost 

care. He had stated that he knows PW1 Mahesh Sarmah and he often used to 

visit Mahesh Sarmah's shop and they used to hear collection of songs in Mahesh 

Sarmah's mobile. So he testified that when the accused Kartik and Habil came to 

his house and offered him to sale the mobile phone with the memory card and 

when he took the memory card and went through the content of it, he 

immediately recognized the collection of old songs which are of Mr. Sarmah. He 

further deposed that when strong suspicion came to his mind then he 

immediately called up the informant Mr. Sarmah (PW1) and verify the matter 

and thereafter he went to the police station and deposited the memory card. 

During cross-examination defence cold not rebut the fact that the accused had 

visited the shop of PW-1, on the day of occurrence.  

 

11.  During cross examination he had stated that he had not seen the accused 

stealing the mobile phone from the possession of the informant PW1. Thus, the 

evidence of PW2 is a natural witness. He had testified that the accused had 

come to his shop to sale the stolen mobile and memory card. In cross 

examination defence could not rebut  the fact that the accused had visited the 

house of PW2 with an intention to sell of the stolen goods.  

 
12. PW3 Sukh Bahadur Lama had corroborated with the deposition of PW1 and PW2 

and stated that when the accused Kartik Chouhan and Habil Tiki came to the 
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house of Narayan Baglari (PW2) to offer him to sell the memory card, at that 

time, he was also present in the house of PW2. He had testified that PW2 had 

asked for memory card and mobile, but the accused had showed him only 

memory card and when PW1 when through the content of the memory card 

then he heard the collection of old songs which is usually played by Mr Sarmah 

in his shop. He further testified that he had suspected the accused must have 

stolen, so they had immediately called up the informant and stated him about 

the whole fact and thereafter, they went to the police station and deposited the 

memory card.  

 
13. Learned counsel of defence, submitted that PW-2 and PW-3 had not seen the 

accused removing the mobile from the shop of PW-1. He further argued that the 

IO, has not been examined, thus the defence has been deprived of an 

opportunity of bringing the contradiction on record. He prayed to acquit the 

accused from the charges on benefit of doubt. 

 
14. The argument raised by the defence that the Investigating officer has not been 

examined and accused should get the benefit of this, is not at all palatable. In 

catena of decision, Hon’ble Supreme Court has held that non-examination of 

Investigating officer is not fatal, since he is only an official witness who had 

collected the evidence, and he does not stands a witness to the occurrence. 

That apart in the instant case, the defence has not contradict the witnesses with 

their statement under section 161 CrPC, so denying the opportunity of proving 

the contradiction doesnot arise. 

 
15. After going through the evidence, I found that, during cross examination 

defence could not penetrate the evidence of PW2 and paint him as ta tainted. 

Infact both the witnesses remain consistent in their deposition. In the present 

facts and circumstances of the case the evidence of PW2 is that of a natural 

witness, the accused had approached him to sell the stolen goods, PW-2 did not 

go after the accused.  

 
16. I found the evidence of PW-1 and PW-2 is trustworthy, and defence failed to 

show any ground why they will falsely implicate the accused. Both the witnesses 
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have no interest against the accused to falsely implicate them in this case. Thus, 

I found the evidence of PW-1 and PW2 reliable and truthful.  

 

 

 

17.  In view of evidence on record, I hold that there is inter-se corroboration 

between the witnesses PW-1, PW-2 and PW-3, which lends credence to their 

evidence. The evidence on record, proves that the accused had visited the shop 

of PW1 on 29th, June, 2016 and on the same day they have visited the house of 

PW2 to sale the stolen mobile and memory card of PW1. The defence had failed 

to rebut the evidence as to how accused have come in possession of the stolen 

goods. Thus, the circumstances of the facts that PW1 had lost his mobile after 

visit of the accused Kartik Chauhan and Habil Tirki and thereafter these two (2) 

accused persons goes to the house of PW2 and offered him to sell the mobile 

and memory card of lost mobile and memory card of PW-1, proves that it is 

none other than these two (2) accused persons who had stolen the mobile 

phone and the memory card from the shop of PW1. Thus, from the evidence of 

prosecution, I conclude that the prosecution had proved the charge u/S 379 IPC 

against Habil Tirki, beyond any reasonable doubt.  

 
18. Since both the accused had gone to the shop of PW1 together and thereafter 

they had visited the house of PW2 to sell the stolen goods. Thus, from the 

conduct of the accused it is obviously clear that they had common intention to 

commit the crime. Hence, the accused Habil Tirki stands convicted u/S 379 read 

with Section 34 of IPC. 

 

19.  Considered the submission on probation. In view of the facts of the instant case 

I am of opinion that the accused had no remorse  and repentance of his act. So, 

I am not inclined to give the accused benefit of probation. 

  

20.  Sentencing: I have considered the submission on sentencing. I hereby 

sentence the convict to undergo simple imprisonment of six (6) months for 
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committing the offence under section 379 IPC read with Section 34 IPC. 

 

 

 

 

 

 
O  R  D  E  R 

 Prosecution had proved the charge against the accused under section 

379 IPC read with Section 34 IPC. He stands convicted and sentenced to 

undergo simple imprisonment of six (6) months for committing the 

offence under section 379 IPC reda with Section 34 IPC.  

 Supply a free copy to the convict. 

 The order of zimma shall be made absolute  after the appeal period.  

 

 The judgment is given under my hand and seal of this court this 01st day of June, 

2017. 

 
 
            (Sri G. Rabha) 
Dictated and corrected by me:        Chief Judicial Magistrate
            Udalguri, Assam.  

 
(Sri G. Rabha)     
Chief Judicial Magistrate.   
Udalguri, Assam.  
 

 

 APPENDIX 

 
A. Prosecution witnesses : PW 1 Sri Mahesh Chandra Sarma (informant) 

    PW 2 Sri Narayan Baglari 

     PW 3 Sri Sukh Bahadur Lama.  

  
B. Defence witness  :         Nil. 
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C. Documents exhibited : Ext. 1 – Ejahar 
      Ext. 2 & 3 – seizure lists.   
  
            
     
      

  Chief Judicial Magistrate 
         Udalguri, Assam.  

 

 


